
THE SCOTTISH LEGAL AID BOARD 

 

RESPONSE 

 

to 

 

CALL FOR EVIDENCE 

 

by 

 

SCOTTISH PARLIAMENT JUSTICE COMMITTEE 

 

in respect of 

 

THE CRIMINAL FINANCES BILL 

 

INTRODUCTION 

 

The Board 

 

1. The Scottish Legal Aid Board (the “Board”) is a non-departmental public body 

established by the Legal Aid (Scotland) Act 1986 (the “1986 Act”).   The Board is 

responsible for the administration of legal aid in Scotland in terms of the 1986 Act 

and has the general functions of: 

 

 securing that legal aid and advice and assistance are available in accordance 

with the Act; 

 administering the Scottish Legal Aid Fund (“the Fund”); and 

 monitoring the availability and accessibility of legal services in Scotland. 

 

Legal Assistance 

 

2. There are several different types of legal assistance and several different contexts 

in which one or other form of publicly-funded legal assistance may be available.   

The nature of the legal assistance and the eligibility criteria can vary depending on 

whether a person simply requires advice or some assistance in dealing with a legal 

matter, or requires representation and the nature of such proceedings.  

 

3. The legal assistance types are: 

 

Advice and Assistance  

Advice and assistance comes in the general form and in a particular form known as 

ABWOR where representation can be provided 

 

(a) General advice and assistance 
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This covers legal advice to a client, and assistance on a matter of Scots law and 

includes general work other than representation in a court, such as meetings, 

correspondence, advice, etc. 

 

(b) Assistance by Way of Representation (“ABWOR”) 

 

This type of A&A allows for representation for certain specified hearings or types of 

case, set out in the ABWOR regulations from time to time, before a court or 

tribunal for which legal aid is not available. It is useful for proceedings of limited 

scope and can be subject to financial eligibility, or not.   

 

Legal Aid 

 

This is the main form of legal aid for representation before courts in the Scottish 

legal system, and some tribunals.  Legal aid exists in several forms, but the two 

most common are criminal legal aid, which is available for criminal proceedings in 

the sheriff court, Sheriff Appeal Court and High Court, and civil legal aid which is 

available for civil cases in courts and tribunals listed in Schedule 2 to the1986 Act 

which includes the sheriff court, the Sheriff Appeal Court, the Court of Session, 

and UK Supreme Court.  

 

RESPONSE TO THE CALL FOR EVIDENCE 

 

4.  The Board has been invited to comment on the Legislative Consent Memorandum 

before the Committee and does so to the extent that there may or may not be any 

implications for the availability of legal aid or advice and assistance (including 

ABWOR) to any individual affected by the proposed legislation. The Board has no 

locus to comment on the wider policy intent of the Bill or the aspects of the 

legislation relating to legislative competence of the Scottish Government etc. 

 

Part 1 

 

5. Part 1 of the Bill confers functions on the Scottish Ministers in relation to:  

 

(i) Unexplained wealth orders, interim freezing orders and related requests for 

external assistance (clauses 4 to 6) 

 

An unexplained wealth order would appear to be contemplated as involving civil 

proceedings in the Court of Session and as such advice and assistance and civil legal 

aid would be available. It is noted that such orders may affect persons outwith the 

UK. Subject to the usual application of the statutory merits and means tests, 

however, a person does not require to be resident in Scotland to be eligible for 

legal aid in respect of proceedings in a Scottish court. 
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By further provision, a person commits an offence if, in purported compliance with 

a requirement imposed by an unexplained wealth order, the person— 

 

(a) makes a statement that the person knows to be false or misleading in a 

material particular, or 

 

(b) recklessly makes a statement that is false or misleading in a material 

particular. 

 

(2) A person guilty of an offence under this section is liable— 

 

(a) on summary conviction, to imprisonment for a term not exceeding 12 

months, or to a fine not exceeding the statutory maximum, or to both, or 

 

(b) on conviction on indictment, to imprisonment for a term not exceeding 

2 years, or to a fine, or to both. 

 

The prosecution of such an offence would proceed in the usual way by summary 

Complaint or by way of solemn procedure on Petition and Indictment, and criminal 

legal aid would be available subject to the application of an interests of justice 

test and a financial eligibility test (summary) and a financial eligibility test only 

(solemn). 

 

An Interim freezing order, following the making of an unexplained wealth order, 

under the changes envisaged by clause 5 reflect current procedures under the 

Proceeds of Crime Act 2002 and civil legal aid would be available, subject to 

eligibility.  

 

In connection with clause 6, requests for external assistance appear to relate to 

the enforcement of orders of Scottish courts abroad and do not involve Scottish 

legal aid. 

 

(ii) Civil recovery and the forfeiture of certain personal (or moveable) property and 

money held in bank and building society accounts (clauses 12 and 13) 

 

The provisions for civil recovery, including the forfeiture of personal (or moveable) 

property, do not appear to raise any issues relating to the availability of legal 

assistance to the person in respect of proceedings before the sheriff or on appeal, 

or in respect of a victim or other owner with a putative claim on the property.  

 

(iii) Recovery orders relating to heritable property (clause 26). 

 

This clause makes further provision for the orders that may be made in the Court of 

Session in respect of a recovery order relating to heritable property and has no  
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legal aid implications.   As indicated previously, civil legal aid is generally available 

for all civil proceedings in the Court of Session. 

 

Part 2 

 

6. The provisions in Part 2 of the Bill are aimed at combating the financing of 

terrorism and recovering terrorist property. Schedules 3 and 4 make provision to 

enable the Scottish Ministers to apply to the sheriff for a forfeiture order in respect 

of any listed asset seized by an authorised officer or any money that is subject to 

an account freezing order. They also confer on the Scottish Ministers a right of 

appeal against a decision of the sheriff not to make such a forfeiture order. It is 

stated in the Memorandum that these mirror the Scottish Ministers’ current 

functions in relation to the forfeiture of terrorist cash in civil proceedings in the 

Sheriff Court, and so should not raise any legal aid issues. 

 

7. On a general note, it should be borne in mind that civil legal aid is available in the 

sheriff court where the sheriff is exercising his or her civil jurisdiction and also in 

the Court of Session by dint of the fact that these courts are listed in Schedule 2 of 

the 1986 Act regardless of the procedure. This makes consideration of whether civil 

legal aid is available fairly straightforward – if there are civil proceedings in a listed 

court, civil legal aid is available. 

 

This position is to be contrasted with criminal legal aid where it is the nature of 

the proceedings which determines whether criminal legal aid is available.   

Criminal legal aid is available in criminal proceedings where the proceedings 

proceed by way of a summary complaint or solemn proceedings by way of a 

petition and subsequent indictment.    There are however a range of procedures 

that can proceed before the sheriff exercising his or her criminal jurisdiction that 

do not involve a summary complaint or petition/indictment and for which criminal 

legal aid is therefore not available. 

 

This does not create any insurmountable problems in terms of publicly funded legal 

assistance in that ABWOR can be made available notwithstanding the non-

availability of criminal legal aid.   Making ABWOR available for any new procedures 

that emerge in the criminal jurisdiction can be done by regulation prior to the new 

procedure coming into force.  As and when any new procedures are identified and 

defined, often under regard to the procedural rules which are developed and 

introduced by Act of Adjournal, specific ABWOR provision can be established by 

regulations where appropriate. 

 

Advice and assistance is always available on a matter of Scots law to permit a 

client to be given advice by a solicitor, or counsel, as appropriate. 
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Part 3 

 

8. Part 3 creates two new corporate offences of failure to prevent facilitation of tax 

evasion. These apply to corporate bodies and partnerships.   Neither corporate 

bodies nor partnerships are eligible for criminal legal aid. 

 

Part 4 

 

9. There would not appear to be any legal aid ramifications in relation to part 4. 

 

Cost 

 

10.    As stated in the Memorandum, the principal objective of the Bill is to ensure that 
law enforcement agencies have effective legal powers to deal with the threat from serious 
organised crime, and to make the legislative changes necessary to give law enforcement 
agencies and partners the capabilities and powers to recover the proceeds of crime, tackle 
money laundering and corruption, and counter terrorist financing.  The emphasis is on 
strengthening the existing provisions within POCA to ensure that law enforcement agencies 
have effective legal powers to deal with the threat posed by serious organised crime; to 
ensure that its application in Scotland is consistent with its application in the rest of the 
UK to avoid any potential loopholes in the regime; and to ensure that the powers available 
to both prosecutors and the Civil Recovery Unit at the Crown Office are reinforced so as to 
counter the increasingly sophisticated ways in which criminals try to prevent the recovery 
of their criminal profits and assets.  
 
This being the case, it is not anticipated that the proposed legislation will necessarily lead 
to a significant increase in litigation and, therefore, material increased costs to the Fund. 
Indeed, if effective, the legislation would lead to greater recovery of criminal assets.  
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